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The need for non-attorney professionals in litigation firms continues to grow, especially in the area of IT. New hires are 
expected to hit the ground running, often with little training and orientation. New IT staff members know what they must to 
do their jobs, but often don’t know what they should to be of most value to the firm. Time and again I see that they don’t 
know litigation. They don’t know the process, the terminology, or how their work fits into the bigger picture. They can’t, 
therefore, anticipate what litigators need, and they can’t suggest new ways in which they can help. 

This ebook includes an explanation of the litigation process. It will give you a better understanding of your role in, and value 
to the firm. It can also help you to better communicate with the attorneys with whom you work.
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The Basics 
Litigation is a dispute between two or more parties that 
they can’t resolve on their own, so they bring it to a 
neutral third party – a court. Each party presents its side, 
and the court determines an outcome. The parties are 
legally bound to abide by the court’s decision.  

There are two general types of litigation in the United 
States:  

• A criminal case is initiated by a government body on 
behalf of its citizens against an individual who allegedly 
committed a crime. A prison sentence is a likely 
outcome of a criminal case where a guilty verdict is 
returned.  

• A civil case is a private lawsuit between two or more 
parties who disagree over their rights or obligations to 
one another. For example, parties might litigate 
because they disagree over obligations set forth in a 
contract that they’ve executed. The outcome of a civil 
lawsuit may be financial compensation to one of the 
parties, or an order to one of the parties to stop or start 
a particular action.  

In both criminal and civil lawsuits, evidence that supports 
a party’s position is critical. In criminal cases, the evidence 
is often a physical object – for example, ‘the bloody knife’.  

In civil cases – especially disputes involving large business 
entities – the evidence is usually documents, and usually 
that means electronic documents. Law firms use an array 
of technology tools to manage documents and make them 
accessible. And law firms typically employ a team of 
professionals to handle litigation discovery documents. 

Most of the cases that involve large volumes of 
evidentiary documents are civil cases. The exception is 
white collar crime litigation - cases in which dishonest or 
fraudulent business practices are alleged. White collar 
crime cases often involve large volumes of evidentiary 
documents.  

A Word about Legal Documents 
A lot of documents are generated in a lawsuit. There are 
three types in particular that you’ll hear about over and 
over, and you should know what they are: 

Labor Street
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• A pleading is a formal document filed with the court. 
Black’s Law Dictionary defines ‘pleadings’ as “…written 
allegations of what is affirmed on the one side, or 
denied on the other, disclosing to the court or jury 
having to try the cause the real matter in dispute 
between the parties…” 

Other legal dictionaries offer a broader definition. 
Law.com’s definition is “every legal document filed in a 
lawsuit, petition, motion and/or hearing, including 
complaint, petition, answer, demurrer, motion, 
declarat ion and memorandum of points and 
authorities…” 

In practice, use of the label ‘pleading’ varies from firm to 
firm, with some applying a narrow definition, and others 
a broader one. 

• A motion is a request made to the court for an order or 
a ruling. Some motions are oral – this happens quite a 
bit during a trial. Others are in written form. In all cases, 
a motion requests the court to do something. For 
example,  a motion in limine is a request made outside 
the presence of the jury to preclude the introduction of 
certain testimony at trial. 

• A brief is a written legal argument that provides the 
judge with reasons to rule in favor of the party that 
submitted it. It outlines facts and supports a party’s 

argument with legal authority (statutes, regulations and 
precedents set in other cases). In spite of the name, 
briefs are usually lengthy documents. 

The Parties 
There are at least two parties in every lawsuit: 

• The plaintiff (the party that initiates the lawsuit) 

• The defendant (the party that is being sued). 

The lawsuit name is made up of the names of the parties, 
with the plaintiff’s name first. If John Smith sues ABC 
Corporation, the lawsuit name would be “Smith v. ABC 
Corporation”. 

It can be more complicated than this. In some cases there’s 
more than one plaintiff bringing the suit. And in some 
cases, a lawsuit is filed against more than one defendant 
(called codefendants).  

Where is the Case Filed? 
One of the plaintiff’s first steps is determining jurisdiction - 
that is, determining a court that has the authority to hear 
the case. 

https://thelawdictionary.org/pleadings/
https://dictionary.law.com/Default.aspx?selected=1543
https://thelawdictionary.org/pleadings/
https://dictionary.law.com/Default.aspx?selected=1543
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This isn’t always straightforward. There are multiple types 
of jurisdiction and several factors that come into play. Here 
are a couple of examples: 

• Subject Matter Jurisdiction: Certain types of cases go to 
specialized courts that only hear cases of a specific 
nature. Here are a couple of examples: 

‣ Cases involving wills go to a probate court. 

‣ Cases involving child custody go to a family court. 

Courts that do not specialize in a specific area have 
general jurisdiction. 

• Personal Jurisdiction is the court’s authority over the 
parties to the lawsuit. It is tied to the body of law that is 
applicable, and to geography.  

For example, burglary is usually a state crime, so most 
often, a burglary case will be heard in a state court 
rather than in a federal court. And the state that has 
jurisdiction is probably the state in which the crime was 
committed. 

Jurisdiction is important for a number of reasons, not the 
least of which is that it determines the rules of procedure 
that will be applied in the case - that is, the rules that 
govern how a case is filed and tried. A civil case heard in 
federal court will follow the Federal Rules of Civil 

Procedure (FRCP). Each state has its own rules, most of 
which are modeled after the federal rules, so they are often 
similar to the FRCP.  

Attorneys representing the parties must be familiar with 
the rules that will be applied in the court in which the 
lawsuit is heard. 

Once jurisdiction is determined, a venue needs to be 
determined - that is, a location. If the State of New York 
has jurisdiction over a case, will the case be heard in New 
York City? Albany? Buffalo? The specific location is the 
venue. It is usually based on what place has the most 
interest in the incident - for example, where the parties are 
located or where the incident took place.  

Note: The litigation process described throughout 
this ebook is - for the most part - modeled after the 
FRCP. Procedures in other courts may vary. 

Initiating a Case 
A lawsuit is initiated with a pleading - the complaint. It’s 
filed by the plaintiff with the court, and it is served on the 
defendant(s). 

A complaint typically includes these pieces of information: 
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• Statement of facts: The complaint lays out the facts/
events/incidents that precipitated the lawsuit. 

• Cause of action: The complaint lists allegations (also 
called counts). 

• Injury: The complaint describes the injury to the 
plaintiff. 

• Demand for relief: The complaint describes the 
outcome the plaintiff wants. 

  

To illustrate, let me use a hypothetical case: 

A pharmaceutical company is sued by a patient 
who had a bad reaction to one of its drug 
products. 

The complaint might include this information: 

Statement of the facts: A description of the condition for 
which the patient took the drug, when the patient first 
took the drug , the dosage and f requency of 
administration, and the resulting adverse reaction.  

Cause of Action: An allegation that the company did not 
do sufficient testing, that the company was negligent in its 
manufacturing and quality control processes, and that the 
company did not provide sufficient warnings regarding 
possible reactions to the drug. 

Injury: A description of physical limitations caused by the 
drug and an inability to work resulting in a loss of income. 

Demand for relief: A request for money. 

The Defendant Responds 
The defendant must respond to the complaint. The due 
date for the response depends on the court in which the 
case is filed. In most jurisdictions it’s 20 to 30 days from 
the day that the complaint is served. 

In most cases, the defendant responds in one of two 
ways: 

• Files an answer: In the answer, the defendant admits or 
denies the facts and allegations in the complaint. The 
defendant also sets forth affirmative defenses 



@ 2019 Labor Street LLC and CloudNine® Page   of  8 42

(defenses for which the defendant has the burden of 
proof). 

• Files a motion to dismiss: This is a request that the 
case be dismissed. When a motion to dismiss is filed in 
response to the complaint, it usually claims that there is 
no legal basis for the lawsuit - even if the facts in the 
complaint are true. This results in a hearing and the 
judge makes a decision. 

If the case is not dismissed, the defendant must 
respond with an answer to the complaint. 

It’s not always this straightforward. Here are a few things 
that can happen: 

• Counterclaim: This is a claim made by the defendant 
that aims to turn the tables. The defendant claims that 
it is the injured party and provides facts and allegations 
supporting its position.  

In some courts (including federal court) a counterclaim 
is made in the defendant’s answer to the complaint. In 
other courts, it’s filed as a separate document. 

• Cross-claim: This is a claim made by a party against a 
co-party. It’s not unusual for codefendants to disagree 
on who is responsible for what, and a codefendant 
might file a cross-claim against another codefendant. 

• Third-party claim: Sometimes a defendant believes 
that an entity not named in the lawsuit is responsible, 
and the defendant files a claim seeking to bring that 
party into the lawsuit. 

Guidelines are Established 
There are mechanisms used early in a case that are aimed 
at efficiency - to move the case along quickly, to avoid 
unnecessary costs, and to minimize time and effort spent 
on certain aspects of the case. Here are a couple:  

• Meet and Confer: This is a meeting of the parties early 
in the case. One goal is for the parties to agree on 
standards so that there are clear and mutual 
expectations, and so that burden and costs for both 
parties are minimized.  

Among other things, parties often agree on the scope 
and form of electronic discovery, and on procedures for 
handling inadvertent production of privileged 
documents. 

Attorneys must be prepared for the Meet and Confer. 
Before agreeing to the scope and form of production, 
they should understand their client’s technology 
infrastructure and they should have a handle on the 
potential universe of responsive documents. Without 
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this information, they can’t make good decisions on 
what they should ask for, and what is reasonable to 
agree to in the Meet and Confer. 

This may be an opportunity for law firm technical 
professionals - you may be best suited to collect this 
information from a client and to educate attorneys 
about the technology issues they are likely to face in the 
Meet and Confer. 

• Case Management Conference: This is a pre-trial 
meeting of the parties and the judge. A typical goal is to 
minimize or eliminate unnecessary, burdensome or 
duplicative discovery work.  

After the conference, the judge issues a case 
management order that includes directives for moving 
forward with the case. 

These meetings are aimed at making case preparation 
activities as efficient as possible. They have become more 
significant in the last decade as organizations have seen 
costs skyrocket with the growth of electronic discovery. It 
is advantageous to all parties when guidelines are 
established that limit burden and costs - especially when 
the parties have huge volumes of electronic documents to 
be considered in litigation. 

What is Discovery? 
Discovery is the pre-trial process by which the parties in a 
lawsuit exchange information and materials that are 
relevant to the case. The goal is for both sides to have 
equal access to the facts. 

Discovery is often the most time consuming and expensive 
part of a lawsuit, especially when large volumes of 
electronic discovery are in play. 

There are several discovery mechanisms. They are: 

• Admissions: A party lays out facts and asks the other 
party to admit to or deny each.  

This is aimed at saving time and money: neither side 
has to prove the facts on which both parties agree. 

• Interrogatories: These are written questions submitted 
by one party to the other. The answers are submitted in 
writing.  

Interrogatories are aimed at getting facts that are 
relevant to the case and are often helpful in creating a 
starting-point case chronology. 

• Depositions: This is testimony of a witness under oath 
before the trial.  
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A deposition is aimed at getting information from a 
witness and getting the witness committed to a version 
of events. The witness - or deponent - is represented by 
his/her party’s attorney and questioned by an attorney 
representing the opposing party. Depositions usually 
take place in a law firm conference room. A court 
reporter transcribes everything that is said and 
generates a transcript after the deposition. 

• Document Production: Each party submits a request 
for production that describes the types of documents or 
other materials it wants turned over. In our 
pharmaceutical case example, the plaintiff might 
request documents on product testing, manufacturing, 
quality control, adverse reactions, labeling, and so on.  

The volumes of materials that are turned over in cases 
involving large companies is often staggering. Earlier I 
mentioned that parties come to agreement on the 
scope of production in the Meet and Confer. It can have 
a huge impact on the cost of collecting, processing, 
reviewing and producing documents.  

It’s good for both sides if the universe of documents can 
be limited - early in the case - to a targeted collection that 
is likely to include most of the documents that are relevant 
to the issues and facts in question. 

  

What Gets Turned Over and What’s Not? 
What is a party really obligated to turn over? The short 
answer is everything that is responsive to the request for 
production and that can be found using efforts agreed 
upon by the parties, except for ‘privileged’ documents (see 
explanation of privilege below). 

Are damaging documents ever withheld or destroyed? 
Rarely. It’s illegal, the penalties are severe, and it’s far too 
easy to get caught.  

Let’s look at what doesn’t get turned over. 
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• Privileged communications: The law protects the 
privacy of communications between individuals in 
certain types of relationships.  

‣ Communications between an attorney and a client. 

‣ Communication between spouses. 

‣ Communication between doctors and patients. 

‣ Communication with clergy. 

For a communication to be privileged, there must have 
been an expectation of privacy. If an attorney 
communicates with a client in public with others 
present, there is no expectation of privacy and privilege 
probably won’t apply. 

• Attorney work product privilege: Materials written by 
an attorney done in the course of working on a case do 
not have to be produced. Typical examples of attorney 
work product are: 

‣ An outline of deposition questions. 

‣ Notes on litigation strategy. 

‣ Annotations on a document regarding its significance 
and potential use as evidence. 

Sometimes privileged materials are accidentally produced. 
When this happens, privilege may be waived.  

This can be a big issue when huge volumes of electronic 
documents are turned over. It’s burdensome, time-
consuming, expensive, and sometimes impossible to 
review entire collections for privilege before production. 
Litigators strive to strike the right balance between quality 
and costs in a document review.  

Inevitably, some privileged documents are produced. 
Parties often agree (before document production) to a 
Clawback Agreement. It permits the parties to get back 
privileged documents that have been inadvertently turned 
over, without waiving privilege. The agreement usually 
describes the circumstances under which this is permitted 
and the rules for ‘clawing back’ documents. 

A clawback agreement is not a license for attorneys to get 
sloppy. There is still a very grave consequence of 
inadvertent production: You cannot ‘un-ring’ a bell. 
Perhaps privilege isn’t waived (meaning the other side 
cannot use the document), but the other side has seen the 
document and, therefore, has knowledge of something 
that the producing party preferred to keep to itself - 
possibly even its case strategy. 

There’s another category of documents worth mentioning. 
Sometimes documents are turned over that are subject to 
special handling rules - documents that are covered by a 
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protective order. These are usually confidential or business 
sensitive documents. 

Here’s a scenario that illustrates the need for a protective 
order and the mechanisms by which it protects the parties 
in litigation: 

ABC Corp. files a lawsuit against XYZ Inc. claiming 
that an XYZ product infringes on a patent owned 
by ABC.  

Consider the types of documents that would be 
relevant in this case. That collection would likely 
include documents with very sensitive, trade 
secret information on formulas, product design, 
materials, manufacturing techniques, and so on. 

The last thing these companies want is to put 
these sensitive documents in the hands of another 
company - especially a competitor. 

ABC and XYZ agree to (and the court approves) a 
protective order that permits attorneys for the 
receiving party to review these documents, but not 
anyone else. 

Typically, a protective order includes directives for: 

• The scope of materials covered under the protective 
order - that is, what categories of documents and 
information will be protected? 

• How the documents will be identified - for example, 
they may be stamped “Confidential” or “Highly 
Confidential”. 

• Who can have access to the protected documents - in 
many cases, access is limited to attorneys. 

• Instruct ions for how the documents wi l l be 
safeguarded, handled and used. 

A protective order, therefore, lets the parties produce 
sensitive information that may be critical to their case, 
without facing the consequences of disclosing trade secret 
information. 

There are a couple of other things regarding document 
production that you should know: 

• Redactions: Some documents are redacted - that is, 
portions of the document are blocked out. This happens 
when a responsive document has portions that are not 
responsive and are sensitive, or portions that are 
privileged. For example, it’s common to redact non-
party patient names in cases involving medical 
information. 
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• Objections: A party can object to a discovery request 
(for example, on the grounds that it isn’t relevant), in 
which case the court makes a ruling. 

Handling Discovery Documents 
The nature of document production has changed 
dramatically in scope and substance in recent history, and 
this has meant big changes in how document production 
is handled. 

A Brief History 

Twenty-five years ago, documents - for the most part - 
were produced in paper form, or as images of paper on 
microfilm or microfiche.  

A slow evolution started - documents and data began to 
be produced in electronic form. Over the years, the Federal 
Rules of Civil Procedure have been amended more than 
once to  cover electronic discovery. And today, the tables 
have turned and the production of ESI (electronically 
stored information) is the norm. Paper is still turned over in 
some cases, but that’s now the exception rather than the 
rule. 

This change has impacted document discovery in a 
multitude of ways - two of which are worth mentioning 
here: 

• The volume of relevant documents/data has grown by 
orders of magnitude. Electronic documents are easy to 
generate, distribute and copy and have become 
ubiquitous in the business world. A case involving 
production of 1 million pages was huge 25 years ago. A 
huge case today could involve multiple terabytes of ESI 
(one terabyte is generally estimated to contain 75 
million pages, or over 18 million documents). 

• ESI is often accompanied by metadata (‘data about the 
data’ such as creation date, modification dates, and so 
on). Metadata can play in important role in discovery. 

The Stages of Document Production 

Needless to day, document production is an enormous 
task and there are many steps in the process. Attorneys 
must identify where responsive documents might be 
located. Those documents must be collected. They must 
be reviewed, and so on. 

Today’s standard for handling discovery materials is the 
EDRM (Electronic Discovery Reference Model) It “creates 
practical resources to improve e-discovery and 
information governance. Since 2005 EDRM has delivered 
leadership, standards, best practices, tools, guides, and 
test data sets to improve electronic discovery and 
information governance. Member individuals, law firms, 

https://www.edrm.net
https://www.edrm.net
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corporations, and government organizations actively 
contribute to the direction of EDRM.” 

The EDRM process-flow graphic presents stages in the 
process and guidelines for handling each of those stages.  

Following is a description of each stage, but before going 
through that, let me point out that the same steps apply to 
handling paper. Paper must be preserved, collected, 
reviewed, and so on. Clearly most production today is 

electronic, but paper has not gone away. It is still turned 
over in some cases. 

Note: The definitions for each phase described 
below (enclosed in quotation marks) were taken 
from the EDRM Duke Law web site. 

Information Governance: “Getting your electronic house in 
order to mitigate risk & expenses should e-discovery 
become an issue, from initial creation of ESI (electronically 
stored information) through its final disposition.” 

EDRM Stages 

https://www.edrm.net
https://www.edrm.net
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This phase is different from the others for two reasons.  

• First, it’s not really a ‘step’ in a lawsuit. It’s an activity 
that makes a business ‘litigation ready’ for all lawsuits 
in which it may be involved. 

• Second, it’s broader than litigation. Litigation is just one 
reason why businesses need to organize documents 
and information. In order to effectively operate, 
businesses need fast and reliable access to information 
and business records. Regulated businesses are 
required by law to maintain certain types of records. 

Litigation, however, is certainly an important reason to 
organize a company’s ‘electronic house’, and it affects 
how that organization should be done. Litigators, 
therefore, often help clients to organize and get a handle 
on business records.  

Identification: “Locating potential sources of  ESI & 
determining its scope, breadth & depth.” 

Preservation: “Ensuring that  ESI is protected against 
inappropriate alteration or destruction.” 

Identification and Preservation are intertwined. In 
discovery, a party is obligated to turn over all non-
privileged documents that are responsive to the request 
for production and that can be found using efforts agreed 
upon by the parties.  

A company is obligated to safeguard - or preserve - those 
documents, and that obligation starts long before 
production. As soon as litigation is ‘reasonably 
anticipated’, an organization must preserve all documents 
that are potentially relevant. Let me give you an example:  

If an employee files a complaint with the EEOC, it’s 
reasonable for the employer to anticipate 
litigation, and that may trigger an obligation to 
preserve documents.  

The ‘trigger‘ to preserve often happens before a lawsuit is 
actually filed. 

For most companies, preserving documents means a 
couple of things:  

• Employees must be instructed to not delete/shred/throw 
out/destroy potentially relevant documents. 

• Potentially responsive documents must be safeguarded 
from routine, automated programs that delete electronic 
information and documents (often based on a date).  

Here’s one approach to identify and preserve potentially 
responsive documents: 

1. Before documents can be preserved, they must be 
located. The first step, therefore, is to identify the 
sources of relevant documents. Sources might include 
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individuals, business units, IT systems, mobile devices, 
backup storage media, archives of paper, and so on.  

Sources can be identified by interviewing key 
individuals who may have relevant materials, 
interviewing IT and records management personnel, 
and reviewing records management/IT documents that 
include information on data and storage. 

2. Attorneys initiate a ‘litigation hold’. This is the process 
of notifying the right people about preservation 
requirements. This includes notifying custodians who 
are likely to have relevant documents, and notifying IT/
records management personnel who are responsible for 
managing archived materials and for managing the 
organization’s document retention and destruction 
programs.  

3. Attorneys should verify that preservation notices were 
received and understood, and they should monitor 
preservation activities. It’s not enough to send 
notifications and assume that preservation is being 
done. In at least one landmark case - Zubulake v. UBS 
Warburg - counsel was sanctioned for failing to take 
affirmative steps to ensure that its client was complying 
with preservation requirements.  

Collection: “Gathering ESI for further use in the eDiscovery 
process (processing, review, etc.).” 

Processing: “Reducing the volume of ESI and converting it, 
if necessary, to forms more suitable for review & analysis.” 

Collection and processing are technical steps, and not 
usually handled directly by attorneys. eDiscovery 
professionals (either in-house or vendor professionals) 
often handle this work. It’s important that the work is done 
right - that is, that everything that should be collected is 
collected, and that the ESI is processed per agreed upon 
specifications. It is equally important that the work is done 
in a way that preserves the integrity of the documents 
and that is defensible in court.  

We’ve all seen courtroom dramas where a policeman puts 
on gloves before picking up a murder weapon, places the 
weapon in a sealed bag, and signs it into a locked and 
guarded evidence room. If the evidence is removed from 
that room before the trial, it is signed out and records are 
kept regarding its handling. These steps are taken to 
preserve the integrity of the evidence and to demonstrate 
that the evidence has not been tampered with or altered. 

Documents need to be handled with equal care. The work 
must be done in a way that precludes alteration. In 
addition, careful records should be kept that can be used 
to demonstrate the integrity of the documents in court. In 
practice, this means a few things: 
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• Tools and techniques that collect and process data in a 
forensically sound fashion must be used. 

• Chain of custody records must be maintained - records 
that document where ESI came from, who handled it, 
what was done with it, how it was done, when it was 
done, what tools were used, and where it went next.  

• Ideally, the procedures and best practices driving this 
work should be in writing. 

Review: “Evaluating ESI for relevance & privilege.” 

All of the steps so far lead to the review process - usually 
the most expensive, time-consuming, and labor intensive 
part of discovery. Let’s look at a couple of factors that 
have an impact on the magnitude of a document review 
project. 

• Document Review Objectives: The primary objectives 
of a review are to select documents that will be 
produced and to ensure that privileged documents are 
withheld.  

Some litigation teams establish secondary objectives - 
for example, to identify hot documents and assign issue 
or topic codes to documents. On one hand, it makes 
sense to do as much as possible, to get the biggest 
bang for your buck. On the other hand, if you ask 

reviewers to do too much, errors are more likely and the 
review will take longer to complete. 

A litigation team should consider the size of the 
collection, the review team’s familiarity with the case, 
the complexity of the issues, and production deadlines 
when determining the scope of what the review team 
will do.  

• Document Review Challenges: The litigation team 
wants document review work to be thorough, careful, 
and consistent. At the same time, it wants the review to 
cost as little as possible. There are some inevitable 
challenges in reaching this goal.  

Often it’s necessary to use a large review team that is 
not familiar with the case. If the case is complicated, it 
will take a while for team members to get up to speed, 
and it will be hard to keep the work consistent.  

Some basic project management techniques can be 
applied to overcome this challenge: 

‣ Develop written, objective review criteria. After the 
criteria is drafted, litigation team members should 
spot-check the collection to ensure that the criteria is 
a good fit with the documents. 

‣ Do a detailed training for the review team that covers 
the criteria, the review process, and the mechanics 
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for using the review tool. Training should be done as 
a group rather than one-on-one. This way everyone 
hears the same thing and everyone benefits by 
hearing the questions posed by others. 

‣ The review team should work together in the same 
work area, at least at the start. It’s inevitable that 
there will be a lot of questions in the beginning of the 
review, and a lot of wrinkles to be ironed out. It will 
be much easier to manage these issues as they arise 
and distribute updated information to team members 
if everyone is in the same room.  

‣ Do quality control reviews of the team’s work to 
ensure accuracy and consistency in application of the 
criteria. Some of this quality control should be done 
by senior litigation team members to ensure that the 
work is being done in a way that meshes with their 
requirements.  

Another typical challenge is that things change. Two 
weeks into the review you learn that the document 
collection is three times bigger than expected. 
Yesterday, John Smith’s documents were the top 
priority. Today, it’s Jill Brown’s. Attorneys need to have 
contingency plans in place for dealing with the 
unexpected - plans for adding people to the review 

team and plans for re-prioritizing the collection as 
things change.

Analysis: “Evaluating ESI for content & context, including 
key patterns, topics, people & discussion.” 

Litigation teams need to be aware of the ECA (early case 
assessment) and review tool features that are available 
for analysis of the collection. 

Production: “Delivering ESI to others in appropriate forms 
& using appropriate delivery mechanisms. 

Presentation: “Displaying  ESI before audiences (at 
depositions, hearings, trials, etc.), especially in native & 
near-native forms, to elicit further information, validate 
existing facts or positions, or persuade an audience.” 

Settlement 
A lawsuit can settle at any time. Parties can negotiate a 
settlement right after the case has been filed, before 
discovery starts, during the discovery process, and even 
during the trial. 

I’m addressing it here because settling a case after 
discovery but before trial is common. At this point, both 
sides have put all their cards on the table. Each side 
reassesses the case - now based on complete information 
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- and reevaluates what they believe will be a probable 
outcome. Maybe a smoking gun surfaced in discovery 
(that’s rare, but it happens). Or maybe the case just 
doesn’t look as strong as it once did. It’s not unusual for a 
case to settle soon after discovery ends. 

It’s also not uncommon for a case to settle soon after the 
complaint is filed. Sometimes a defendant recognizes right 
away that the plaintiff has a strong case and will probably 
win. Sometimes a defendant may want to keep it out of 
the news - common in sexual harassment or 
discrimination cases. Even if a defendant believes it did 
nothing wrong and can win the case, an early settlement 
minimizes potentially damaging press coverage. 

  

I’ve worked with litigation support and eDiscovery 
professionals who have found it disappointing when a 

case they are working on settles during discovery. The 
work gets shut down and they feel that their discovery 
work was in vain. It’s important to recognize that the 
discovery work that was done very likely helped the 
parties to reach an agreement. 

Pre-Trial Motions 
There are several motions that are typically filed between 
case initiation and the trial, if the case goes that far. These 
motions are often aimed at precluding certain evidence or 
bringing about case termination. In practice, they can 
shorten the trial. 

Here are three examples: 

Motion in Limine: This motion requests that certain 
evidence not be introduced at trial. 

Motion for Summary Judgment: This motion requests that  
the judge make an automatic ruling on the case because 
all necessary factual issues are settled and therefore, 
there are no triable issues. 

Motion to Dismiss: This motion requests that the case be 
dismissed. These motions are filed for a number of 
reasons, including that the case is frivolous or that there 
aren’t sufficient supporting facts. 
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Pre-Trial Conference 
In some cases there is a pre-trial conference - a meeting 
of the parties and the judge. It is usually ordered by the 
judge. Generally, it’s aimed at seeing that the trial will be 
well-managed an efficient. 

The topics covered in the conference vary from case to 
case. Rule 16 of the FRCP lists these matters (among 
others) for  consideration in the conference: 

• To clarify and/or simplify the issues in the case.  

• To eliminate frivolous claims or defenses.  

• To agree on admissions and stipulations so that 
neither party has to establish proof at trial of things to 
which both parties agree.  

• To rule in advance on the admissibility of evidence that 
is challenged by one of the parties.  

• To set time limits on presenting evidence.  

• To schedule pretrial briefs and the trial.  

• To dispose of pending motions.  

• To discuss the possibility of settlement.  

After the conference, the court issues an order that 
includes the decisions that were made and the actions to 
be taken.  

A pre-trial conference may be unnecessary in small, 
simple cases. In large, complex cases - especially those 
involving several parties - the conference helps to make 
the trial more efficient.  

The Trial 
If a case hasn’t settled, it goes to trial after discovery and 
pre-trial activities are finished. 

The federal and state rules of civil procedure have 
provisions for when the parties have a right to a trial by 
jury. The alternative is a bench trial. 

In a jury trial, the jury makes decisions on questions of 
fact - that is, the jury decides what facts it believes, what 
witnesses it believes, who is liable or guilty, and so on. The 
judge makes decisions on legal questions and on what 
law applies to the issues in the case. In a bench trial, the 
judge makes decisions on both fact and law.  

The provisions that dictate when the parties have a right 
to a trial by jury are complex and vary from jurisdiction to 
jurisdiction. In practice, parties have a right to a trial by 
jury in most trials in the U.S. And in most cases, the jury 
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consists of 12 jurors.  

The Jury 

The first step in a trial by jury is jury selection. If you’ve 
been to jury duty, you’ve had a glimpse of how this works. 
A pool of potential jurors is randomly selected, and a jury 
is selected from that pool. The goal is to select an 
impartial jury (a panel of jurors who have no bias or 
personal interest in the case). 

  

In a process called voir dire, potential jurors are 
questioned by the judge and the attorneys to determine 
impartiality. Candidates who are believed to be biased are 
weeded out. A jury panel is selected of those who are 
believed to be impartial. 

Let me give you an example of how this works from my 
personal experience. I was once selected for a pool of 
potential jurors.  I was dismissed during voir dire because 
I worked with the spouse of the plaintiff. Counsel believed, 
therefore, that I might have a bias. 

Jurors must abide by rules throughout the case that are 
aimed at maintaining impartiality. Here are a few: 

• They are not permitted to discuss the case with anyone 
until the case is over.  

• They are not even permitted to discuss it among 
themselves until instructed to do so by the judge.  

• They are not permitted to read news reports or listen to 
news stories about the case until it is over.  

The court requires jurors to commit to these rules to 
ensure that they make decisions based solely on the 
evidence that is presented in the trial. 

In very high-profile cases - where it’s believed that 
exposure to out-of-court information about the case is 
unavoidable - a jury may be sequestered. Sequestered 
jurors stay in a hotel without access to news media, the 
public, and even family except under supervision. 
Obviously this imposes a significant hardship on jurors, so 
it is done only in extreme cases. For example, the jury was 
sequestered in the Bill Cosby assault trial in 2017. The jury 
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was also sequestered in the OJ Simpson murder trial 
(1994 - 1995), which lasted 265 days and is the longest 
jury sequester ever. 

After the jury is selected, the trial begins. 

Opening Statements 

The trial starts with opening statements. The plaintiff - 
which is the party with the burden of proof - goes first, 
followed by the defendant. In some courts, the defendant 
can defer its opening statement until after the plaintiff has 
presented its case. And either party can choose not to 
present an opening statement at all (that, however, rarely 
happens). In most cases, both sides present their opening 
statements before either side presents its case. 

The opening statement is a party’s first opportunity to 
speak to the jury. Counsel usually spells out its party’s side 
of the case, and lays out what the party intends to prove 
or disprove. No evidence is introduced in an opening 
statement, but attorneys can refer to evidence they plan 
to introduce. An attorney might, for example, say 
something like this: 

“We’ll show that ABC Corporation knowingly and 
willingly brought its product to market with 
defects that were potentially dangerous to 
consumers . We wi l l show you in terna l 
correspondence between ABC employees - dated 

before the product went to market - where they 
discuss the defects…” 

At this point, each side can usually make a good guess 
about the other side’s argument, so counsel might include 
counter-arguments in its opening statement. Here’s an 
example: 

“ABC Corporation will tell you that those 
documents are meaningless because once the 
problems were brought to the attention of senior 
executives, steps were taken to correct the 
defects. But, in fact, we will show you that those 
steps were not taken. We will show you timelines 
and testing documents that prove…” 

Sometimes an attorney will even introduce a known 
weakness in his or her case in the opening statement. 
That way, the impact on the jury may be lessened when 
the other side raises it later, because the jury is prepared 
for it. 

Witness Testimony 

After opening statements, the main part of the trial 
begins. Each side presents its side of the case. The 
plaintiff goes first, followed by the defendant. During this 
part of the trial, each side introduces evidence that 
supports its position. 
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A very significant form of evidence is witness testimony. A 
party calls a witness to the stand and under oath, that 
witness answers questions and provides testimony that 
becomes part of the court record. 

There are a few types of witnesses that might testify at 
trial: 

• A fact witness is someone with knowledge of what 
happened. They were involved in, or had knowledge of 
the events that led to the lawsuit. For example, in a 
medical malpractice case, fact witnesses might include 
the patient, doctors that treated the patient, nurses, 
family members of the patient and so on. 

• An expert witness has no direct knowledge of what 
happened in the case, but rather offers opinions in his 
or her area of expertise, or information on industry 
standards.  

Expert testimony is intended to assist the jury or judge 
in making a decision. For example, in a medical 
malpractice case, it is important to know what the 
medical profession views as standard practice in order 
to determine if a doctor was negligent. In that case, a 
party might call a reputable doctor to the stand who 
can testify about medical profession standards. 

• A character witness testifies about a person’s 
character. In most jurisdictions, character evidence is 
only admissible if ‘character’ is a key issue in the case 
(for example, in a discrimination case). The rules of civil 
procedure that govern the case dictate when character 
evidence is permitted. 

Regardless of what type of witness testifies, the process is 
the same. Here are the steeps: 

1. Called to the stand: A witness is called to the stand by 
one of the parties and sworn in. Witnesses are not 
typically present in the courtroom until they are called 
to testify. This way, they won’t be influenced by the 
testimony of other witnesses. 

2. Direct examination: The party that called the witness 
questions the witness first. In some cases, this may be 
the only testimony a witness provides. Usually the 
process continues with at least one, if not more rounds 
of questions. 

3. Cross examination: After direct examination, the 
opposing party can question the witness in cross 
examination. Permissible topics are limited to the topics 
that were covered in direct examination. Opposing 
counsel cannot raise new topics in cross examination. 
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4. Re-direct examination: After cross examination, the 
party that called the witness to the stand has one more 
opportunity to ask the witness followup questions. 

5. Re-cross examination: And after re-direct examination, 
the opposing party has one last chance to ask followup 
questions. 

After the attorneys are finished with examination, the 
witness’s testimony is complete and the witness is 
dismissed. 

Here a few points worth mentioning about testimony: 

• Objections: An attorney can object to a question asked 
by opposing counsel or to an answer provided by a 
witness. An objection is a request to the judge to 
disallow the question or answer because it violates the 
rules governing what is permissible. For example, an 
attorney can object because something is irrelevant, or 
that it is privileged, or that the witness is not qualified to 
answer the question. 

The judge either overrules the objection (rules that the 
question or answer is permitted), or sustains the 
objection (rules in favor of the attorney that made the 
objection and, therefore, disallows the question or 
answer). 

Objections are important for a couple of reasons. First, it 
is a tool used to keep testimony out of the official record 
of the trial. Second, an objection preserves the issue for 
appeal. If the case goes to an appeals court, that court 
can review the judge’s decision and determine whether 
it was correct and based on the law. 

• Hearsay: This is second-hand evidence. A witness 
testifies about something that he or she heard reported 
by someone else say, not something that he or she 
personally witnessed.  

In most situations, hearsay testimony is not allowed 
because opposing counsel does not have the 
opportunity to question the person who made the 
original statement. It is permitted in some cases if, for 
example, the individual who made the statement is 
deceased or no longer available. 

• Leading questions: When questioning a witness, an 
attorney is not permitted to ask a leading question (a 
question in which an answer is implied). For example, 
an attorney representing an alleged murderer cannot 
say “Mr. Jones, weren’t you in fear for your life and 
didn’t you shoot Mr. Smith in self defense?”. That 
question is leading because it suggests an answer. An 
appropriate and permissible question in that situation is 
“Mr. Jones, why did you shoot Mr. Smith?”. 
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There is an exception to the leading question rule. If 
you’ve watched a few episodes of Law & Order, you’ve 
probably heard Jack McCoy say “permission to treat the 
witness as hostile”. A hostile witness is one whose 
interests are adverse to the party questioning the 
witness, even though that party called the witness to 
the stand. 

Let’s say, for example, that the attorney representing 
the plaintiff in a medical malpractice case wants to 
question someone who worked with the defendant (the 
doctor who treated the plaintiff). The attorney calls a 
nurse who works with the doctor to the stand. The 
nurse - who has a good working relationship with the 
doctor - is evasive and less than cooperative. The 
attorney can ask the judge for permission to treat the 
nurse as a hostile witness. If the judge permits it, then 
the attorney can ask leading questions. The attorney 
might, for example, say “didn’t you notice that the 
dosage Dr. Martin prescribed was six times higher than 
normal, and didn’t you ask Dr. Martin about that? Didn’t 
he tell you to administer it as prescribed?”. 

Trial Exhibits 

In addition to witness testimony, there’s another type of 
evidence in a trial: exhibits (documents/objects that 
support a party’s position). 

The types of exhibits most often introduced at trial are: 

• Physical objects: The weapon used to commit a murder 
might be introduced as an exhibit at trial. The defective 
tire that caused an accident might be introduced as an 
exhibit at trial. 

• Documents: In civil cases involving businesses, most 
exhibits are documents that support a party’s position. 
In a medical malpractice case, the patient’s medical 
records might be introduced as exhibits. In a wrongful 
discharge case, an employee’s performance reviews 
might be introduced as exhibits. 

Document exhibits are the end goal of the document 
production phase of discovery. They are, in a sense, the 
culmination of that discovery work - work in which 
many law firm non-attorney professionals  are integral. 

At the start of the case, there is likely a vast collection 
of corporate documents that are collected, analyzed, 
processed, culled, reviewed and produced. The end goal 
is to find those that support the claims or defenses of 
your party. And the most significant of those documents 
become exhibits. The attorneys select those documents, 
but that selection would be much more difficult (and in 
some cases impossible) if not for the prior work that 
went into processing those documents. 
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• Demonstrative exhibits: These are used to demonstrate 
how something works (or should work) or to illustrate 
how something happened. Demonstrative exhibits are 
not actual ‘things’ that were involved in the incident 
that precipitated the lawsuit. Rather, they are created 
for the trial to help the jury and/or judge to better 
understand the incident.  

I once worked on an environmental case where a 
demonstrative exhibit was a map that showed the 
locations of a facility’s underground storage tanks for 
hazardous liquids and their proximity to underground 
water sources. It was very effective. 

As with testimony, opposing counsel can object to 
exhibits. It is important, therefore, that attorneys carefully 
prepare for introducing each exhibit: 

• An attorney must lay out a foundation that establishes 
an exhibit’s relevance to the case, and clearly show its 
significance.  

• An attorney must be ready to prove that an exhibit is 
authentic (this is where chain of custody records can be 
significant).  

• An attorney needs to demonstrate that an exhibit has 
probative value - that is, that it helps to prove the truth. 
You’ve probably seen courtroom TV where an attorney 
objects to an exhibit because it is prejudicial. That 
attorney is claiming that the exhibit will prejudice the 
jury against his or her client, and that its value in 
proving the truth is not significant enough to justify that 
prejudicial impact. For example, gory photographs of a 
murder victim are often objected to on these grounds. 
The judge weighs the probative value against the 
prejudicial impact and makes a decision. 

Closing Arguments 

After each side has presented its case, the trial is nearing 
its end. The next step is closing arguments.  
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Each side has a last chance to persuade the jury to deliver 
the verdict it wants. In most jurisdictions, the plaintiff goes 
first, followed by the defendant. After the defendant’s 
closing argument, the plaintiff can do a final rebuttal. In 
some jurisdictions, the process is shortened by having the 
defendant go first. 

A closing argument usually summarizes a party’s side of 
the case, focusing on its strengths and explaining away its 
weaknesses. Attorneys have great latitude in what they 
can say in a closing argument. They cannot, however, 
introduce new information or new evidence. They can give 
opinions on the law and they can comment on the 
evidence presented by the opposing party.  

A closing argument usually ends with a request for a 
favorable verdict. 

Jury Instructions 

Before the jury deliberates, the judge provides the jury 
with instructions on how to reach a verdict. In some 
jurisdictions, this can be done any time after the close of 
evidence, hence, before closing statements. 

The instructions clarify how the jury should reach a 
decision. For example, a judge might instruct “If you 
believe that the defendant knew the product was 
defective before it went to market and that it could have 
taken reasonable steps to correct those defects, then you 
must find…”.  

In some jurisdictions, the parties can request that certain 
instructions be given to the jury. The judge makes the final 
decision on what instructions will be provided 

Jury Deliberation 

After closing arguments and jury instructions, the jury is 
sent to deliberate. Like all other aspects of the case, the 
rules for deliberation are dictated by the rules of civil 
procedure that govern the case.  

In most jurisdictions, the first step is to select one of the 
jurors as a foreperson. That juror manages the jury’s 
discussion and voting and delivers the verdict. 
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A bailiff is assigned to the jury to ensure that no one 
communicates with the jury during deliberation and to 
serve as a liaison between the jury and the judge if there 
are questions. The jury deliberates until it reaches a 
decision, or until it believes that it isn’t possible to reach a 
decision. 

The Verdict and Judgment 

During deliberation, the jury tries to reach a verdict. They 
look to make a decision on the facts that were presented 
in the trial and a decision in favor of one of the parties. 

In federal cases - both criminal cases and civil cases - the 
verdict must be unanimous. In state cases, the rules vary. 
Almost every state requires that jury verdicts be 
unanimous in criminal cases. Some states require that 
verdicts be unanimous in civil cases. Other states require a 
super-majority (usually a minimum of nine out of twelve). 

After the jury makes its decision, it returns to the 
courtroom. The verdict is usually delivered by the 
foreperson, and all jurors must be present. Based on the 
verdict, the judge enters a judgment in favor of one party. 

Most often, judgements are based on the verdict. There 
are some other types of judgments that can be made, 
however. Here are two examples: 

• Directed Verdict: A judge directs that a specific verdict 
must be returned because a party has not proven its 
case as a matter of law. A judge can direct a verdict of 
innocent in a criminal case, but cannot direct a verdict 
of guilty, because that would deprive the defendant of 
its right to a trial by jury. 

• Default Judgment: If a party fails to meet an obligation 
in the case - for example, it fails to meet schedule 
deadlines - a default judgment can be entered against 
that party. 

A Mistrial 

A jury that cannot reach a decision is a hung jury. In most 
cases with a hung jury, the judge declares a mistrial, 
which is termination of the lawsuit. The jury is dismissed 
and there is a directive that the case can be set for trial 
again, starting from the beginning. 

There are other reasons too that a judge might declare a 
mistrial. Here are some examples: 

• There was a procedural error (one of the rules of civil 
procedure was not followed). 

• A witness, attorney, or the judge made a statement in 
front of the jury that has been determined to be 
prejudicial. 
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• A juror is disqualified and there is no available alternate 
juror. 

The Appeals Process 
After a verdict is delivered and a judgment is made, the case 
is over… unless a party appeals. This is the process where 
the losing party asks a higher court to review and reverse 
the decision made in the trial. 

In a civil case, either the plaintiff or the defendant (whichever 
side loses) can appeal.  

In a criminal case, the defendant can appeal a guilty verdict, 
but the prosecution cannot appeal a verdict of innocent. 
Either side can appeal the sentence. 

There are appellate courts in both state and federal 
jurisdictions. In fact, there are two levels of appellate courts. 
In most jurisdictions, including federal court, the highest 
appellate court is the Supreme Court. 

An appeal is not an opportunity for the losing party to retry 
the case because it didn’t like the verdict. You can’t appeal 
because you think the jury made the wrong decision. You can 
appeal if you believe that there was a procedural error made 
in the trial, or if you believe that the judge did not apply the 
law correctly. Those are the only issues that an appeals 
court will address. In short, an appeals court will consider 



@ 2019 Labor Street LLC and CloudNine® Page   of  30 42

legal points, not factual points. That means that it will not 
reconsider facts or evidence, and it will not consider new 
evidence. 

Appeals are often handled by specialized attorneys, and 
not the trial attorneys who handled the case. This is 
especially the case in large firms that have attorneys who 
dedicate their practice to appeals. 

Earlier we talked about objections - both in discovery and 
in trial. Objections are significant because they preserve 
an issue for appeal. Something that has been objected to 
can be considered by an appeals court. 

It is possible to base an appeal on an error that was not 
objected to, but it doesn’t happen often. In that case, the 
error needs to be established as a ‘fundamental’ or ‘plain’ 
error (a very obvious, substantial or egregious error). It’s 
not an easy argument to make. It’s common, therefore, for 
attorneys to make frequent objections in a trial. Then if the 
outcome doesn’t go their way, they have lots of options to 
consider for potential arguments they can make in an 
appeal. 

Like every other aspect of litigation, the appeals process 
can vary, depending on jurisdiction. To give you a general 
feel for how it works, here’s an overview of the appeals 
process in federal court: 

1. The party seeking the appeal (the appellant) files a 
notice of appeal with an appellate court. This is usually 
within 30 days of the judgment. 

2. The appellant reviews the official court record to look 
for errors that can be addressed in the appeal. 

3. The appellant submits a brief aimed at persuading the 
appellate court of these things: 

‣ The trial court made an error. 

‣ The error affected the outcome of the case. 

‣ The decision, therefore, should be reversed. 

The arguments presented in the brief are supported 
with references to legal statutes and case precedents. 

4. The other party submits a brief arguing that the trial 
court’s decision was correct or that an error did not 
have an affect on the outcome of the case. 

5. The appeal is reviewed by a panel of three judges. The 
panels’s decision is based on the arguments made by 
the parties and on the trial court’s record. The panel will 
not review facts, hear witnesses, or consider new 
evidence. 

6. Sometimes a decision is made based on the briefs and 
the court record. Some cases are selected for oral 



@ 2019 Labor Street LLC and CloudNine® Page   of  31 42

arguments, and each side presents its argument in 
person to the panel. 

7. The panel’s decision is usually final (although 
sometimes the panel sends the case back to the trial 
court). In some cases, the appellant requests that the 
case be reviewed by the Supreme Court. The Supreme 
Court, however, is not obligated to hear a case. It picks 
and chooses the cases it will hear, and it usually selects 
cases based on the importance of the legal issues 
involved. 

In Closing 
That’s it - an overview of the litigation process for the lay 
person. There are a couple of other related topics that are 
useful to know about: 

• Alternative Dispute Resolution 

• Types of lawsuits 

I’ve included an appendix for each of these topics. 
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 Appendix 2: Types of Litigation & Areas of Practice
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Appendix 1: Alternative Dispute Resolution 
Parties to a dispute do have another option: Alternative 
Dispute Resolution, commonly known as ADR. ADR 
encompasses processes for resolving conflicts without 
resorting to litigation. 

There are several reasons to choose ADR over litigation. 
Here are a few: 

• ADR procedures are less formal and more flexible than 
litigation procedures. ADR providers are selected by the 
parties, and these providers control the procedures, not 
the court. 

• Because the parties choose the ADR provider, they can 
choose one with expertise in the area of the dispute. 

• ADR usually costs less than litigation. This is in large 
part because discovery is not usually as voluminous. 

• An ADR proceeding doesn’t usually take as long as 
litigation. 

• ADR proceedings are confidential. Records of the 
proceedings are not public, so parties in a dispute are 
not risking negative press coverage. 

Two commonly used types of ADR are mediation and 
arbitration. 

Mediation 

Parties in mediation select a mediator who facilitates 
discussion aimed at reaching a resolution. The mediator 
does not impose a resolution on the parties. The mediator 
just helps the parties to come to agreement. If an 
agreement is not reached, the parties can litigate. 

  

Sometimes a mediator brings the parties together face-
to-face. Sometimes the parties are kept apart and the 
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mediator goes back and forth between them, passing 
along information and making suggestions. This is often 
the approach when the situation is particularly 
adversarial. 

Sometimes the parties prepare mediation memoranda 
that set forth their positions and include relevant facts. In 
some cases, the memoranda are exchanged between the 
parties, and in other cases they are provided only to the 
mediator. 

Mediation is aimed at getting the parties to agree to a 
resolution. If they don’t, they can bring the dispute to the 
court for litigation. In that case, the jury is not privy to the 
discussions that took place in mediation. What happens in 
mediation cannot be used as evidence in litigation. 

Arbitration 

Parties in arbitration select an arbitrator who makes a 
formal decision after hearing evidence from each party. 
Sometimes there is a single arbitrator, and other times 
there is a panel of three. 

Parties agree in advance to either binding arbitration or 
non-binding arbitration. In binding arbitration, the 
arbitrator’s decision is final and the parties are legally 
bound to abide by the decision. In non-binding arbitration, 
a party dissatisfied with the decision can litigate. Most 
arbitration proceedings in the the U.S. today are binding. 

Binding arbitration, in some ways, is like litigation - a 
neutral third party hears evidence and makes a decision 
that the parties must accept. There are further similarities. 
For example, parties serve pleadings and there’s 
discovery. Parties choose arbitration because of the 
advantages listed earlier - it usually costs less and doesn’t 
take as long as litigation. 

Two differences between litigation and arbitration worth 
noting are: 

• In arbitration, the losing party cannot appeal (unless the 
party can demonstrate fraud in the arbitration 
proceeding). 

• In litigation, the court can compel a party to abide by 
the court’s decision. In arbitration, the parties create a 
contract in which they agree to be bound by the 
arbitrator’s decision. If a party doesn’t abide by it, then 
a lawsuit can be filed in a regular court to enforce the 
arbitration contract. 

Many contracts today include an arbitration clause. The 
parties agree in the contract that if there’s a dispute, it will 
be resolved ty arbitration, not litigation. Arbitration 
clauses are typical in consumer agreements, for example, 
agreements with credit card companies.   
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Appendix 2: Types of Litigation and Areas 
or Practice 
Litigation Support and eDiscovery professionals in large 
law firms usually work on many different types of cases. 
It’s helpful to understand how they differ. At a minimum, 
understanding the differences should make it easier to 
communicate with the attorneys. 

This appendix provides a brief description of several types 
of cases. 

Class Action Litigation 

A class action is filed by one or more individuals on behalf 
of a group - or class - of members who have a common 
grievance or have suffered a common injury. 

One of the more well-known class actions was the Exxon 
Valdez Oil Spill litigation. In 1989, the Exxon Valdez ran 
aground in the Prince William Sound and spilled 11 million 
gallons of oil. A class action ensued involving 32,000 class 
members. The class was made up of fishermen, Alaskan 
landowners, and others whose livelihoods were adversely 
impacted by the spill. The original verdict was for $5 
billion in punitive damages. That amount was reduced in 
subsequent appeals, and plaintiffs were eventually 
awarded $1.5 billion. 

Some class actions are filed in federal court and others in 
state court. Jurisdiction is often an issue because the 
larger the class, the more likely that its members are 
geographically dispersed. Many plaintiffs believe that 
federal courts favor defendants, and state courts favor 
plaintiffs. Hence, they file a case in state court. In those 
cases, defendants often attempt to move the case to a 
federal court. 

As with any lawsuit, the governing rules of civil procedure 
determine the process. In most jurisdictions (including 
federal court), after filing a complaint, the plaintiff files a 
motion to have the class certified. For a class to be 
certified, it must have certain characteristics, which are 
often referred to as CANT. The characteristics are: 

• Commonality: Do the class members have common 
legal and factual claims? 

• Adequacy: Do the demands and allegations of the 
named plaintiffs adequately protect the interests of the 
class? 

• Numerosity: Is the class big enough to make individual 
lawsuits impractical, and is the class action, therefore, a 
better way to attain resolution than individual lawsuits? 

• Typicality: Are the claims and defenses typical of the 
plaintiffs? 
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Once a class is certified, efforts are made to publicize the 
action or contact class members so individuals can 
participate or not. In some cases, there is an ‘opt-in’ 
process. Individuals/entities that fit the class definition can 
‘opt-in’ to the class action. In other cases, there is an ‘opt-
out’ process. Individuals/entities that fit the class definition 
are automatically in the class, and they must take steps to 
opt-out of the class action if they do not want to 
participate. 

From this point forward, the case moves through the 
litigation process like any other case. 

Mass Tort Litigation 

Mass tort claims generally involve consumers who are 
injured in a similar way by a common defendant, but 
whose damages can be very different. For example, the 
adverse reactions that patients have to the same drug 
product can range from discomfort to complete 
debilitation, or even life-threatening conditions.  

A single attorney or groups of attorneys may represent 
multiple plaintiffs in a mass action claim. The work of 
those attorneys is pooled and shared among all the cases, 
but the cases are filed individually and damages are 
different for each plaintiff. 

Multi-District Litigation 

Another type of lawsuit that ‘consolidates’ multiple claims 
is multi-district litigation (usually referred to as MDL). MDL 
consolidates only pre-trial activities. There is a federal 
Judicial Panel on Multi-district Litigation that decides 
when cases should be consolidated and transferred to an 
MDL court. To make that decision, the panel determines 
whether the cases have common questions of fact. 

Unlike a class action, there is not a single trial. In fact, 
there are no trials at all in MDL court. Cases are settled, 
dismissed, or sent back to the original court for trial. 

Often cases are transferred to an MDL court when 
plaintiffs around the country have filed lawsuits against 
the same defendant, with the same allegations. A single 
MDL might consolidate tens or hundreds of lawsuits. 

The reasons to implement MDL are expediency and 
efficiency. Certainly it’s less burdensome for the courts - 
one court takes care of the pre-trial proceedings rather 
than several courts around the country. 

There are also advantages for corporate defendants. 
Discovery efforts are consolidated, saving time and 
money. Defendants are not producing the same 
documents in case after case, and deponents don’t need 
to testify in case after case. This not only saves time and 
money, but it minimizes the possibility of inconsistent 
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testimony from case to case, which can jeopardize a 
witness’s credibility. 

The largest MDL to date is MDL NO. 875, formed in 1991. 
It has handled over 186,000 asbestos cases, the vast 
majority of which have been resolved or remanded back 
to their original courts. As of 6/30/2019, the latest MDL 
status numbers were that only 28  cases were still 
pending. 

Cases and Practices by Area of Law 

There are several types of cases that are defined by area 
of law, and many law firms - especially large ones - are 
structured around those same areas of law. 

Some firms specialize in one area. For example, Littler (a 
firm with over 75 offices worldwide and over 1,200 
attorneys), exclusively practices labor and employment 
law. Most firms that large, however, are general practice 
firms. They provide a full range of services across several 
areas of law. Within a large, general practice firm, there is 
a mix of litigation and non-litigation practice areas. It’s 
common in a large firm for litigation to the the single 
largest legal service. In fact, in a general practice firm, it’s 
not unusual for  a third to a half of the attorneys to be 
litigators. 

Law firm structure varies greatly from firm to firm, but 
most large firms are generally structured around practice 

groups. Often there’s a general litigation group, and in 
addition several other practice groups that include 
litigation services. A large firm might, for example, have 
several hundred lawyers in its general litigation practice 
group, and of those, some may also be in the Product 
Liability practice group, the Labor and Employment 
practice group, the Intellectual Property practice group, 
and so on. In short, each practice group is made up of a 
team of attorneys who specialize in that area of law. To 
get a better feel for this, go to the web sites of a few large 
firms and go to the ‘Practices’ or ‘Services’ pages. In most 
cases you’ll see a list of the practice groups, and for each 
you’ll find a description of the services provided by the 
practice group and a list of the attorneys in that group. 

While attorneys often specialize in specific areas of law, 
litigation technology professionals usually do not. If you 
work for a large firm, chances are you’ve worked with 
several practice groups on many different types of cases. 
You don’t need to know the law in each area to do your 
job, but it certainly helps to have a basic understanding of 
the various types of cases in which you are involved. At a 
minimum, you’ll be better able to communicate with the 
litigation teams. 

Following is a general description of some of the the types 
of cases commonly handled in large firms. 

https://www.paed.uscourts.gov/documents/MDL/MDL875/MDL-875.jun30.2019.pdf
https://www.paed.uscourts.gov/documents/MDL/MDL875/MDL-875.jun30.2019.pdf
https://www.paed.uscourts.gov/documents/MDL/MDL875/MDL-875.jun30.2019.pdf
https://www.paed.uscourts.gov/documents/MDL/MDL875/MDL-875.jun30.2019.pdf
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Antitrust Cases: Antitrust laws regulate businesses and 
are aimed at promoting fair business practices for the 
benefit of consumers. Antitrust cases might involve 
allegations of practices like price-fixing or monopolization. 

High-profile example: United States v. Microsoft 
Corporation: In the late 1990’s the federal 
government and 20 US states filed a lawsuit 
against Microsoft alleging monopolistic activities 
and abusive practices that violated the Sherman 
Antitrust Act. Judgment at trail was in favor of the 
plaintiff. There was an appeal and eventually a 
settlement was reached. 

Product Liability Cases: These lawsuits are filed against 
product manufacturers alleging that a defect in a product 
caused damages or injury. The allegations might specify 
things like manufacturing defects, design defects, and 
failure to warn. 

High-profile example: Liebeck v. McDonald’s 
Restaurants (commonly known as the hot coffee 
lawsuit): The plaintiff alleged that McDonald’s 
coffee was defective because it was served at a 
h igher temperature than that o f o ther 
establishments. The plaintiff further alleged that it 
caused severe burns to the plaintiff, who needed 
medical treatment, including skin grafts. Judgment 

was in favor of the plaintiff. An appeal was filed 
and the parties settled out of court for an 
undisclosed amount. 

White Collar Crime Cases: White Collar Crime lawsuits 
involve allegations of dishonest business practices. These 
are criminal cases, not civil cases. The verdicts, therefore, 
can and do include prison sentences. 

  

High-profile example: Bernie Madoff: This is one 
of the most publicized white collar crime cases in 
U.S. history. A former stockbroker and investment 
advisor, Bernie Madoff was convicted of operating 
a Ponzi scheme that resulted in billions of dollars 
missing from client accounts (many of these 
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clients were celebrities). In 2009, he was 
sentenced to — and is currently serving 150 years 
in prison. 

Intellectual Property Cases: Intellectual property involves 
rights that cover copyright, trademarks and patents for 
discoveries, designs, inventions, and creations (for 
example, musical compositions and literature). Intellectual 
property lawsuits involve allegations that these rights 
were infringed — for example, that the defendant 
infringed on a patent owned by the plaintiff. 

High-profile example: The Da Vinci Code Case: In 
2006, Dan Brown (author of the novel The Da 
Vinci Code) won a copyright infringement case 
brought against him by Michael Baigent and 
Richard Leigh, authors of the book Holy Blood 
Holy Grail. The plaintiffs alleged that Brown stole 
ideas from the book and incorporated them into 
his novel. 

Securities Cases: Securities are shares of stock, bonds 
and debentures that are issued by a corporation or 
government agency. In short, they are evidence of 
ownership. Securities law regulates transactions and how 
securities are managed. Securities lawsuits arise for a 
number of reasons, but very often they involve allegations 
by shareholders that they were defrauded. 

High-profile example: ENRON: The ENRON 
accounting fraud debacle caused shareholder 
losses of approximately $74 billion. Through the 
use of accounting loopholes, high-risk accounting 
practices and poor financial reporting, a group of 
ENRON executives hid billions of dollars in bad 
debt from ENRON’s Board of Directors, Audit 
Committee and shareholders. The ensuing lawsuit 
and invest igat ion led to the company’s 
bankruptcy, the ultimate fall of the accounting firm 
Arthur Anderson, prison sentences for several 
ENRON executives, and new legislation that 
governs corporate financial reporting (the 
Sarbanes-Oxley Act). 

Toxic Tort Cases: Toxic Tort cases are lawsuits in which 
plaintiffs allege injury/disease caused by exposure to a 
chemical. 

High-profile example: Pacific Gas and Electric 
litigation: This case was the subject of the popular 
movie Erin Brockovich. Residents of the town of 
Hinckly in southern California filed suit against 
Pacific Gas and Electric, claiming that it 
contaminated the town’s drinking water with 
hexavalent chromium and that the contaminant 
caused serious medical conditions. The case was 
settled for $333 million — the largest settlement 
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payout at the time in a direct action lawsuit in the 
U.S. 

Breach of Contract Cases: These cases involve 
allegations that a party to a contract did not honor its 
obligations under the terms of the contract. 

High-profile example: Dan Rather sued CBS and 
a number of other defendants. In 2004, Dan 
Rather reported in a 60 Minutes broadcast that 
George W. Bush received preferential treatment 
while in the National Guard. He based this report 
on a document that was later determined not to 
be authentic. CBS removed Dan Rather from his 
position as anchor of the CBS Evening News and 
gave him a position on  the 60 Minutes show. Dan 
Rather alleged that this violated his contract with 
CBS. In 2009, a NY state court dismissed the case. 

Malpractice Cases: Malpractice cases involve allegations 
against a professional (ie, a doctor, lawyer, accountant) 
that an act or conduct did not meet professional 
standards of competence or knowledge, and that act or 
conduct resulted in injury to the plaintiff. 

High-profile example: Joan Rivers: In 2014, 
comedian Joan Rivers agreed to a laryngoscopy 
and endoscopy to diagnose/treat a sore throat. 
During this procedure at Yorkville Endoscopy, 

medical errors were made that ultimately caused 
cardiac arrest. She died several days later after 
being taken off life support. Her daughter filed a 
malpractice suit in 2015 and a settlement was 
reached a year later. The doctors assumed full 
responsibility for Joan River’s death. 

  

Defamation Cases: Defamation cases involve allegations 
of untrue statements that cause damage to one’s 
reputation. Those statements may be printed or broadcast 
over the media (libel) or only oral (slander). 

High-profile example: Katie Holmes sued Star 
magazine in 2011. The publication printed a cover 
story suggesting that she was addicted to drugs. 
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Holmes sued for $50 million. A settlement was 
reached (the terms of which are confidential) and 
the magazine issued a written apology and made 
a ‘substantial’ donation on Holmes’ behalf to a 
non-profit that helps underprivileged youth. 

Employment Discrimination Cases: Employment 
discrimination laws protect employees/employee 
candidates from discrimination in the work place based on 
race, gender, religion, age, sexual orientation, place of 
origin, and physical disability. It applies to practices in 
hiring, promotion, termination, job assignment, 
compensation, and general work environment conditions. 

High-profile example: Zubulake v. UBS Warburg: 
Laura Zubulake filed a lawsuit against her former 
employer alleging gender discriminatory practices 
during her employment. The jury found in Laura 
Zubulake’s favor and awarded both compensatory 
and punitive damages. The Zubulake case is 
noteworthy for its groundbreaking rulings 
regarding electronic discovery. These opinions are 
still among the most often cited regarding 
electronic discovery issues. 

The lawsuit types described above do not constitute an 
exhaustive list — there are lots of other types of cases you 
might handle. When you start a new case, do some 

research to get a general understanding of the area of law 
involved. You’ll probably find that a little knowledge will 
help you to better communicate with the attorneys you are 
assisting.
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